Is the Bank of Ghana condoning insider dealing?

The banking crisis that keeps giving

Between 2017 and 2019, the government of Ghana closed down 9 commercial banks, 411 non-bank financial mnstitutions, and 58

mvestment houses and fund managers (5 n April 2019 and 53 in November 2019). The policy intent was to avoid a disorderly
collapse of these nstitutions in a fashion that could have destabilised the entire financial mndustry.

The cost to the government of this drawn-out exercise is not clear. At various times, different numbers have been presented.

In a presidential address to Parliament in 2021, a sum of 21 billion Ghana Cedis was mentioned. In 2023, the Governor of the
central bank gave a figure of 25 billion Ghana Cedis.

All these numbers represented a dramatic escalation from the 16.8 billion GHS or16.4 billion GHS that the Finance Ministry said

was needed and assured the market won’t be exceeded.
Why we can’t pin down the cost of the crisis

Given that these banks were collapsed at definite moments in time, one would have thought that their liabilities must have been fiozen
at whatever they were at the point of their resolution. Yet, somehow, the government seems to learn with every passing month the
true extent of the financial hole left by their collapse.

It was easy to understand when bailout costs jumped from 8.5 billion GHS in 2018 to 16 bilion GHS — plus in 2020 because the

exercise continued into and only ended in 2019. From 2020 onwards, however, the shifting numbers become harder to understand.

One explanation that seems reasonable to the objective mind is the state of the books left behind by the exiting bank executives.
The detailed receiver reports go to excruciating lengths to explain how convoluted some of the asset-stripping, find diversion, and

round-tripping schemes were. See the below extract from one of the receivers’ lamentations, for instance.


https://mofep.gov.gh/adverts/2022-09-27/request-for-expressions-of-interest-gh-mof-fsd-315018-cs-indv
https://sec.gov.gh/wp-content/uploads/Public-Notices/FAQs_on_SEC_Revocation_of_FM_Licences.pdf
https://ghreceiverships.com/gh%25C2%25A221-billion-spent-on-banking-sector-clean-up-akufo-addo/
https://www.gbcghanaonline.com/news/ghc25bn-was-not-spent-to-clean-up-banks-alone/2023/
https://www.bloomberg.com/news/videos/2020-02-05/ghana-finance-minister-on-eurobond-issue-gold-mining-fund-ipo-video
https://nbc.edu.gh/2019/11/20/fin-sector-clean-up-cost-ghs16-4bn-no-firm-intentionally-collapsed/
https://www.ghanaweb.com/GhanaHomePage/business/Financial-sector-cleanup-cost-won-t-exceed-GH-16-8-billion-Ofori-Atta-859477
https://businessworldghana.com/cost-of-banking-sector-cleanup-hits-gh%25E2%2582%25B513-billion/
https://www.ghreceiverships.com/wp-content/uploads/2019/05/BOG-Brief-Graphic-Publication.pdf

The Receivers have commenced several legal actions to recover these monies from shareholders,
directors, and customers of the defunct institutions. In collaboration with the Economic and
Organised Crime Office (EOCO) and the Special Investigation Team (SIT) established by the
Government, the Receivers of the defunct institutions are investigating some directors of the
defunct institutions to trace and identify hidden and undisclosed assets financed with the resources
of the defunct institutions. The Attorney General has commenced prosecution of certain
individuals alleged to have been complicit in the failure of the defunct institutions. It 1s important
also to mention that EOCO and SIT are continuing with their investigations to ensure that
wrongdoings and impunity on the part of management, shareholders and related parties of these
failed institutions face the full rigor of the law to serve as deterrent to others.

No one knows how to cover tracks better than an insider

A consistent thread in all the complaints about how hard it has been to trace, locate, and recover assets has been the spectre of
“insider” or “related party” dealings. See yet another extract from the same report below.
of recovery. Furthermore, some of the monies siphoned out of the institutions by related and
connected parties that led to their insolvency, were used to acquire foreign assets in the names of
those related and connected parties, making them difficult to trace and recover. Some of the loans
were even fictitiously created and some directors are being pursued to recover such monies.
The terms ‘related” and “connected” parties in this context imply a broad category of actors, including but not limited to “insiders”
like directors and managers. Definitions can encompass business associates and relatives of key management personnel and board
members of a financial institution; entities with common ownership in a holding structure with the said financial institution; and
subsidiaries or other affiliates in which significant equity is held.

Ghana’s insider-triggered bank collapses are a global cause célébre

It is safe to say that a major common theme across the 2017 — 2019 bank collapses was the role of related parties in various
risky transactions undertaken by the financial institutions. So much so that Ghana is now a major case study for the likes of the

World Bank and IMF when they look at the role of related parties in banking crises worldwide.
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The billions upon billions of Ghana Cedis that the government says were lost through such insider and related party collusion in the
banks have increased the appeal of the Ghanaian experience to scholars who have reacted with multiple studies.

What has the Bank of Ghana done about this?


https://www.iasplus.com/en/standards/ias/ias24
https://star.worldbank.org/publications/no-more-sweet-deals-need-reform-banks-related-party-transactions
https://wami-imao.org/sites/default/files/2022-08/WAMI%20OCCASIONAL%20PAPER%20SERIES%20NO.%2024%20Evaluation%20of%20Banking%20Crisis%20Resolution%20Framework%20in%20the%20West%20African%20Monetary%20Zone.pdf
https://internationaljournalcorner.com/index.php/ijird_ojs/article/download/144528/101574

Given the sheer scale of the financial pandemonium wreaked by all this siphoning of billions, one would imagne that the regulators
would come very hard on insider dealing and related party collusion. Shutting the stable doors after the horse has bolted, however,
won’t be smart. Proactive risk management and prevention would make much better sense. So, what has the Bank of Ghana done

in this regard?

In 2021, it issued an “exposure draff” for corporate governance guidance in the financial industry in which it mooted the following
regulation.

Related Party Transactions

25. The Board shall disclose the nature and extent of transactions with related

parties (including intra-group transactions) and indicate:

a. whether the transactions have been reviewed by the Board of the
RFI to assess risk and are subject to appropriate restrictions;

b. whether the transactions are conducted on non-preferential
terms/basis; and

c. whether the transactions comply with applicable legislation and other
requirements such as those prescribed under sections 67 to 70 of Act
930, regarding exposure limits for loans to related parties and staff.

The draft eventually matured n 2022 mnto a definite standard on disclosure requirements for financial institutions about their dealings
with msiders and related parties.

18. Related Party Transactions

The Board shall disclose in the Audited Financial Statement, the nature and extent of transactions

with Related Parties (including intra-group transactions) and provide at a minimum the

following:

(1) whether the transactions have been reviewed by the Board of the RFI to assess risk
and are subject to appropriate restrictions;

(2)  whether the transactions are conducted on non-preferential terms/basis; and

(3) whether the transactions comply with applicable legislation and other requirements,
regarding exposure limits for loans to Related Parties and staff.

Sadly, not enough

Just around the time this effort commenced, Ghanaian scholars like John Mawutor of UPSA had provided evidence showing that
most banks in Ghana were not complying with related party disclosure rules. In his sample, no bank hit even 50% of the required
benchmark.
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Meanwhile, the Basel Committee on Banking Supervision, a supranational standards-setting taskforce, has updated its guidance on the

related parties matter via its Core Principles for Effective B

Supervision (specifically, principle 20).


https://fasb.org/archive/exposure-documents
https://www.bog.gov.gh/wp-content/uploads/2021/11/CGDD-EXPOSURE-DRAFT-19-11-2021.pdf
https://www.researchgate.net/publication/348889203_EXAMINATION_OF_RELATED_PARTY_DISCLOSURE_AND_COMPLIANCE_AMONG_LISTED_GHANAIAN_BANKS
https://www.bis.org/bcbs/index.htm
https://www.bis.org/bcbs/publ/d573.pdf

Principle 20 - Transactions with reloted parties

4046 Principle 204 To prevent abuses arising in transactions with refated parties™ and to address
the risk of eanflicts of interest, the supervisar requires banks te: enter inbo any transactions with
related parties on an arm's length bass:™ menitor these transactions: take appropriate steps 1o
contred ar mitigate the risks; aned write off exposures to related parties in accordance with
standard policies and processes.

Evotnates

55 Beference documents: BCBS, Corparate governance principles for bonks, July 2075 BCES,
Principles for the maragement of credi risk, September 2000

58] Reloted parties should nolude:
fa) the bonk's subsidiories and affiliates fincluding their subsidionies, mffilianes and

special purpase entities) and any other party that the hank exerts control ower or
that ecerts control over the bamk;

b} the bamk's major sharehoiders, including beneficial owners:

fc) the bank’s boord members, semior monogement and key staff comesponding
persons in affilioted companies, and parties thot con exert significant influsnce on
board members or senior Management; and

(d}  for the natunal persans identified in fa) fa fcl, their direct and reloted interests and
their clase family members

57 Reloted party fransactions mclude on-balaace sheet and off-bolance sheet credit
expaswes; dealings such a5 senvice camirocts, gsset pwchases and safes, conshachion
confracts and lease agreements; denivative transactions; borrewings: and write-offs. The
term ion” should be inferp broodly to i ot only ias thit
are entered into with reloted parties but also situctions in which an wireloted party (with
whom 0 bamk has on existing exposire) subsequently becomes o related party:

4047 Essential criteriac

(1} Laws, regulations or the supervisor set out a comprehensive definition of ‘related
parties” that shauld at least consider all of the elements detailed i faotnate [56]. The
sugervisor may exercise discretian in applying this definition on a case by case basis,

i2) Laws, regulations or the supervisor require that trarsactions with related parties are not
undertaken on maore favourable terms jeg in oredit assessment, 1enor, inferest rates,
fees. amaortisation schedules. requinements for collateral) than  corespanding
transactions with non-related counterparties.™

i3} The supenvisor requines that transactions with relsted parties and the write-off of related
party exposures exceeding specfied amounts or otherwise posing special risks are
sulject to prior approval by the bank's board The supervisor requires that board
members with conflicts of interest are sacluded from the approval process for granting
and managing related panty trarsactions.

Ay The supervisor determines that banks have policies and processes 10 prevent persons
Benefiting From the transaction andfor persens related 1o such a person) or wha
athenmie have a confhct of interest from being part of the process of granting and
anaging the related panty transaction,

Lo Praciples bor sblecive haskieg superaon fil

] Laws or reguiations establish, or the supervisor sets on a general o case by case basis,
limits. for exposures 10 related parties™ o requine such exposures to be collateralised
or deducted from capital ** When Emits are anly set on aggregate exposures to related
parties, thase are at least as sirict as thase for single counterparties or groups of
connected courterparties under Principle 19

L] The supendsor detenmines that banks have policies and processes boc
() identify indhsdual exposures to and transactions with related parties as well as
the total amount of expasures; and
] manitar and repont on theen threugh sn independent credit review or sudit
process

The supervisar determines that exceptions bo palicies, processes and limits are reparted
1o the appropriste level of the bank's senior management and, f necessary, to the board,
for timely action. The supervisor also determines that senior management monitors
mlated party transactions on an ongoing basis, and that the board ako provides
aversight of these transactions.

m The supenvisor obtaing and reguiardy neviews information on aggregate exposires 1o
related parties. Supenvisors require banks to report (of the supendsor aoquires this
irformaticn through other means) individual related pany transactions that are material
(eg thase exceeding a specified amount or a percentage of the bank's Tier 1 capial).

Footnotes

S5 Eeceptians may be appropriate for cerlain ransactions behween endities within a banking
group when the supervisor considers this to be consistent wilth sound group-wide risk
manogement. An exception may olss be eppropricle for beneficial ferms thot are part of
owerall remuneration packages

[ For this purpose, exposures should be coltulmted consistently with Principle 19 [BCPAR43]

1607 The supervisos may exclude bamks' expaswres b certain entities within the banking group
where the supervisor considers thes o be consistent with sound group-wide sisk
monagement

40.47(2) of Core Principle 20 clearly impugns the practice of giving favourable treatment to bank insiders. To the extent that these
principles are minimum standards, it can be argued that the proper regulatory practice in Ghana would be to top this benchmark by
instituting even more stringent criteria. And certainly not in the flabby way that section 18 of the Bank of Ghana’s Corporate

Governance Directive sets even the bare disclosure requirement.

In a recent scan of a disclosure document issued by a Ghanaian bank, I saw some information on the rates at which the bank lends

to employees, senior bank executives (including executive directors), and independent directors.

Some banks in Ghana are given loans to insiders at 1% interest rate



Bank (GHS'000) 2020 2021 2022

Loans and advances to executive directors 59 5% 59
and their associates — Average Interest Rates ¢ .

Loans and advances to non- executive
directors and their associates — Average - - 1% - 5%
Interest Rates

Loans and advances to employees — Average

Interest Rates? 5% - 10% 5% - 10% 5%

I was very surprised to see that some non-executive directors of banks in Ghana are borrowing at interest rates as low as 1% from
banks on whose boards they serve.

I can live with low-interest loans to employees because I believe that the accounting standards deal with them in a satisfactory
manner. Consider, for instance, the advice below by Grant Thomton, a big accounting firm

Framework for analysing related party loans at below-market interest rates

Assess whether the loan is on normal commercial terms?

Split into o “below-market’ element and a ‘loan” element

Residual loan element

Accounted for under
relevant Standard (eg
1AS 19 for loans made to

) or under the
Conceptual Framework
where no relevant
Standard exists

Accounted for by
applying IFRS 9's
requirements [covering
classification and
measurement, and
impairment)

In simple terms, the component of a loan given at below market rates (such as the interest) is simply regarded, according to the
relevant standard, as an “employee benefit” and recorded and reported as such.

Such juicy deals for independent directors are very risky from a fiduciary standpoint

My considered view is that such an accounting treatment as allowed for employees becomes untenable in the case of directors,
especially independent directors, due to the special risks and conditions attaching to their remuneration.

Section 72(f) of the substantive Corporate Governance Directive (2018) issued by the Bank of Ghana itself emphatically rejects the

notion of motivation or performance-based compensation for non-executive directors.

d) A committee of independent directors shall determine the
remuneration of executive directors;

e) Executive directors shall not be entitled to sitting allowances and
directors’ fees;

f]  Non-executive directors’ remuneration shall be limited to directors’
fees, sitting allowances for Board and committee meetings and shall
not be performance-related.


https://www.ifrs.org/issued-standards/list-of-standards/ias-19-employee-benefits/
https://www.bog.gov.gh/wp-content/uploads/2019/09/CGD-Corporate-Governance-Directive-2018-Final-For-PublicationV1.1.pdf

In that light, I simply do not see how below market interest-rate loans to Directors can be justified in terms of the regulations.

It is worthwhile to mention that, in India, such preferential treatments have been more or less outlawed altogether by the famous
section 185 of the 2013 Companies Code.

185. Loans to directors, etc.
(1) Mo company shall, direclly or indirectly, advance any loan, including any loan represented by a book deblt o, or give any guaranies or provide any securily in connaction with any
loan taken by —

(&) any director of company, or of a company which is its holding company or any partner or relative of any such director; or
{b)y any firm im which any such director or relative is a pariner.

{2) A company may advance any |loan including any loan represanted by a book debt, or give any guarantee or provide any security in connection with any loan taken by any person in
whom any aof the direcior of the company is interested, subject to the condition that—

{a) a special resolufion is passed by the company in general meeting:

Provided thal the explanalery stalement 1o the nolice for the relevant general meeting shall disclose the full particulars of the loans given, of guarantes given ar securily praovided and
the purpose for which the lzan or guarantee or security is proposad to be utilised by the recipient of the loan or guarantee or security and any other relevant fact; and

(b} the: loans ane ulilised by the borrowing company for its principal business aclivities.
Explanation.—For the purposes of this sub-section, the expression “any person in whom any of the director of the company is interested” means—
{a) any private compary of which any such director s a director or member;

(b} any body corporate at a general meeting of which not less than twenty-five per cent. of the total voling power may be exercised or controlled by any such director, or by bwo or mare
such directors, togather; or

{e) any body corporate, the Board of direciors, managing director or manager, whereof is accustomed fo act in accordance with the directions or instructions of the Board, or of any
director or directors, of the lending company.

Insider bank loans may even be illegal in Ghana

It could be strongly argued that section 185 of Ghana’s own Companies Act (2019) outlaws the practice of below-market rate

Joans.

The Companies Act, 2019 ( ACT 992)

Section 185: (1) Subject to this section, the fees and any other remuneration including salary
payable to the directors in whatever capacity, shall be determined from time to time by ordinary
resolution of the company, and not by a provision in an agreement.(2) The fees payable to the
directors as directors shall be deter- mined from time to time by ordinary resclution of the
company and not in any other way.(3) Unless otherwise resolved, the fees payable to directors
accrue from day to day and the directors are entitled to be paid the travelling and other expenses
properly incurred by the directors in attending and returning from meetings of the directors or a
committee of the directors or general meeting of the company or otherwise in connection with the
business of the companuy.(4) Where a director holds any other office or place of profit under the
company in accordance with section 183 or 184, the terms of the appointment may provide for the
remuneration in respect of the appointment but that director is not entitled to a remuneration
additional to the fees to which that person is entitled as director un- less the terms of the
appointment to that office have been approved by ordinary resolution of the company.(5) The
registered constitution of @ company may make provision for benefits payable to directors
including(a) compensation for loss of employment as director or former director;(b) insurance

benefits; and(c) other indemnities.

The Act, by making directors’ remuneration fixable only through company resolutions, may well have elimmnated the option of
providing undercover benefits through direct/bilateral loan agreements between the company and the director.

Why then does the Bank of Ghana continue to tolerate insider-favouring loans of the type being discussed?


https://www.indiacode.nic.in/show-data?actid=AC_CEN_22_29_00008_201318_1517807327856&orderno=189

When an independent director gets a loan at 1% mnterest rate from a bank that would normally lend to him or her at 35%, it is as
good as getting a benefit worth roughly 35% the value of that loan.

Condoning scratch-my-back culture in Ghanaian banks will lead to another crisis

Such a lucky director would clearly, in such circumstances, be receiving favourable treatment that could impair their judgment when

they need to exercise strict oversight over management actions.

Shrewd but crooked managers could actually use such undercover benefits to emasculate the Board and its powerful committees
(especially those with influence over the bank’s credit posture) and remove a major preventive screen against other, perhaps larger-
scale, underhand dealings.

In the current context in Ghana where disclosure is weak and some banks seem to be flouting the requirement to publish the details
of such sweet and juicy deals, the risks are compounded muiltifold.

If the central bank is genuinely keen on stamping out insider and related party dealings, and thereby to avert another string of bank
collapses, it cannot continue to close its eye, as it has done all this while, to one type of such practices that could actually

undermine the effort.
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